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BACKGROUND:


In a major victory for patient protection, the American Optometric Association (AOA) has received validation of key AOA concerns from the Federal Trade Commission (FTC), in response to AOA's letter of September 12, 2006, in which AOA requested guidance from the FTC regarding the prescription requests being received by optometrists from online contact lens sellers that demand not just verification of a patient's prescription, but a copy of the prescription itself, which has represented a key change in online contact lens seller's communications to prescribers. 
  

PLEASE BE ADVISED:  This information replaces and supercedes the AOA Bulletin from the Office of Counsel, Volume 65, No. 5, dated August 29, 2006.  This Bulletin also supercedes any other information on this subject previously issued in any form by the AOA. 

 

PROBLEM OR ISSUE TO BE ADDRESSED:

Doctors must immediately change their responses to the online contact lens sellers requests for prescription copies under claims of agency, in order to comply with the FTC's new guidance.  The FTC has outlined specific procedures for both contact lens prescribers and sellers to follow when the seller requires a copy of the prescription itself under a claim of agency. 



ACTION REQUIRED


Doctors should be alert to requests from contact lens sellers demanding a copy of patients' contact lens prescriptions.  These are not verification requests.  Normal verification requests from contact lens sellers include the patient's Protected Health Information, i.e. name, date of birth, prescription, as required by the Fairness to Contact Lens Consumers Act.  Conversely, these new requests do not request simple verification, but demand that the doctor release an actual copy of the prescription by claiming to be the patient's agent designated to receive the prescription. 

First, the FTC guidance now requires sellers to make it clear to patients up front that they will be acting as the patient's agent in order to actually act as the patient's agent.  The patient is not required to sign any documents to this effect, and no Health Insurance Portability and Accountability Act of 1996 (HIPAA) documents are required from the patient.  Neither sellers nor prescribers may demand HIPAA releases from the patient. 

Second, sellers must include a clear statement in a communication to the prescriber in which the seller is requesting the prescription itself directly, that the seller is, in fact, acting as the patient's agent.  When a doctor receives this type of communication, he or she should make certain that it contains an express statement that the retailer is the patient's agent for purposes of obtaining the prescription.  The FTC guidance explicitly requires the seller to provide this statement, starting now.   If, and only if, this statement is included in the communication, the doctor must provide a copy of the prescription to the retailer,  provided that the doctor is not expressly instructed otherwise by the patient, as detailed below. 
  
Third, the FTC guidance allows the doctor to contact the patient to ask if the agency designation is genuine.  Oral confirmation by the patient is sufficient to confirm that an agency relationship exists with the seller, and then the doctor must send the prescription to the seller.  If the patient advises the doctor that the agency designation is not genuine, the doctor must communicate evidence of that to the seller and need not give the seller the prescription until the matter is resolved with the patient.  For example, if the patient advises the doctor that the seller is not the patient's agent, or that the patient has never heard of the seller, the doctor must record the date and time of that conversation and provide such information to the seller as the reason why the doctor cannot give the seller the prescription.  Similarly, if the seller's communication to the doctor is ambiguous about the existence of an agency relationship with the patient, or if the communication raises a question as to whether the patient has designated the seller as his or her agent, further action is required.  In that case, the doctor should contact the patient to confirm that he or she did, in the contact lens order process via phone or internet, specifically and positively designate the seller as the agent.  If the doctor confirms with the patient that no agency designation was made, the doctor must not send the prescription to the seller and must inform the seller that agency has not been established. 

The FTC has taken significant steps in this latest guidance to prevent fictitious claims of agency from being made by sellers and to protect patient privacy in accord with arguments made by the AOA to the FTC on this issue, all without having to resort to cumbersome HIPAA requirements. 

A copy of the October 4, 2006 FTC letter to the AOA with the above guidance is attached to this Bulletin. 

Please contact Elizabeth Ortmann-Vincenzo, AOA Associate General Counsel at 314-983-4236 or eaortmann-vincenzo@aoa.org or anyone in the AOA Office of Counsel if you have questions about this matter. 
     

 

Attachment: October 4, 2006 FTC letter to the AOA 
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